Civil vs. Criminal Cases

The purpose of acriminal caseisto determineif a
defendant has committed the crime of whichthey have
been accused. A crimeisan offense against society’s
rules. Criminal caseshaveaprosecutor ononesideand
adefendant on the other. The defendant can befound
“guilty” or “not guilty” and can face probation, jail time
or afineif they arefound guilty of thecrime.

It'simportant to understand that in acriminal casethe
prosecutor does not represent the victim, but rather
represents soci ety—the city, state, county or United
States. Thevictim of acrime can beawitnessinthe
prosecutor’s case, but isnot their
client. Thismeansvictimsof crime
do not have control over the
choicesthe prosecutor makes. The
defendant may either hireaprivate
lawyer or will have oneappointed,
usudly fromthepublic defender’s
office. Unlikethe prosecutor, the
defenselawyer isthedefendant’s
lawyer, representing only his’her
interestsinthecase.

A civil caseisbasically anything
that’snot acriminal case. Usudly itisadispute between
two privatecitizens(acorporation or agovernment can
count asa“ privatecitizen”). Civil cases can be over
disagreements about families, contractsor harmto a
person or property. When peopletak about “ suing” or
“being sued,” they aretalking about civil cases.

Theoutcomeof acivil caseistypically acourt order to
do something or to stop doing something—including to
pay someonemoney, called” damages.”

Both crimina and civil casescan beended by “ sttling.”
A settlement isan agreement worked out beforeajudge
orjury givesthefinal decison.

Finding a Lawyer

Do | Need a Lawyer?

If youarefacing crimina felony charges(that is, arisk of
seriousjail time), you areentitled to alawyer and should
get oneassoon asyou can. Unfortunately, in other cases,
theanswer isn'tassmple.

Asagenerd rule, if you' rein doubt about whether you
need legal assistance, or you're feeling nervous or
confused about paperwork you’'ve received or an
upcoming court date, it’sprobably worth theinvestment
to talk to alawyer. What happens in court can have
seriousconsegquencesfor you and your family, and having
good legal adviceand/or representation can makeabig
differenceinthe outcome.

Consulting a lawyer can be
expensive, and most people
aren’'t eligible for free legal
sarvices. Many lawyersdo offer
afreeinitial consultation; ask
when you call for an
appointment. Lawyerscanaso
provide* limited representation,”
which meansthey can perform
+——— specific tasks for you like
: offering general advice,
preparing documents, or appearing in court, without
representing you throughout an entire case. Thiscan
sgnificantly lower costs.
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How To Find a Lawyer

There'sno magical processfor finding agood lawyer;
inmany waysit'sthesameasfinding agood doctor or a
good mechanic: you look in the phone book, you ask
peopleyou trust and you trust your instincts.

You arenot likely tofind any officia sourcewilling to
“vouch” for aparticular lawyer—and if you do, you
should besuspicious. Thereareethicsandliability rules
whichmakeit risky for agencies, organizationsor even
other lawyersto officidly “endorse’ individua lawyers,
or to publish lists or databases of “good” lawyers.
However, asking ashelter or hotlineadvocatewithwhom
you haveardationshipif they haveany persond opinions
about certainlawyersisperfectly okay, and canberedly
hepful.

Sometimesyour local bar association may sponsor a
lawyer referra service—but be awarethat being listed
inthereferral servicesmay beno different from being
listed in the phone book; it does not necessarily mean

that thelawyer isgood o ust that they signed up
fortheligting.
|
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|

Retainers

A “retainer” isthe contract or agreement that you sign
whenyou hirealawyer, which spellsout al of thethings
that each of you agreesto do (or not do). Sinceusually
one of the things that you agree to do isto pay your
lawyer, theword “retainer” can also mean the money
that you giveyour lawyer whenyou hirethem.

Payment termsvary from lawyer to lawyer, but most
lawyers will expect you to make a significant down
payment up front, asacondition of taking your case.
Thisisbecausethey will need to start paying court costs
etc. right away, and also because they want to make
sure that you actually have the money to pay them.
Usually, any costs and expenseswill be deducted from
your retainer asyou go.

Contingency Fees

A “contingency fee” isapayment arrangement witha
lawyer that saysyou only haveto pay if youwinthe
case. Itistypically only used in caseswhereyou are
suing to get money from someone. Theagreement isif
you win the case, the lawyer will get apercentage of
whatever money you win—»but not morethan athird. If
youlose, they get nothing. You may gtill haveto pay court
feesand expenses, however.

Questions To Ask When Hiring a Lawyer

Here are some basi ¢ thingsyou can establish at the outset to decide whether the lawyer you aretalking withis
competent inthe areaof law with which you need help. Remember that even excellent lawyerslosecases, soa
win/lossrecord isnot necessarily the best way to judge competence.

* How long havethey been practicing inthisarea,
and how many of your type of case have they
handled?

» Dothey typically represent peopleon your side of
the case (e.g. victims, mothers, employees)?

» Havethey atended any Continuing Legd Education
trainingsinthe area? How recently?

* How oftendo they appear in court onyour type of
case, if appearing in court iswhat you need themto
doforyou?
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Arethey familiar with the judge assigned to your

case?

» Havethey ever appeaed your type of case? Did
they win?

*  Wheredidthey graduatefrom law school, andin
what state(s) arethey licensed to practicelaw?

* If possible, ask themfor areference—thenameof a

client whose case has closed who would bewilling

to speak with you about their services.
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Expectations For Your Lawyer

Questions To Ask a Lawyer
About Fees and Costs

The following suggestions were provided by the
National Coalition Against Domestic Violence. Visit
their website at www.ncadv.org for more helpful
information. Please note that NCADV does not have
lawyer son staff and cannot provide legal assistance.

What areyour fees?What work do thesefeescover?
Isthisan hourly feeor aflat feefor theentire case?
Istherean additiona chargefor appearingin court?
Do you ever charge less for people who do not
have much money?

» Areyouwillingtowork out apayment plan?

* Doyouchargearetainer? How much? What does

itcover?

* Doyourefundal or part of theretainer if my case
endsup being dropped or not

taking muchtime?
Lawyers should be willing to
refund any part of the retainer

not spent.

» Are there other expenses
which | may have to pay?
What arethey and how much
arethey likely tobe?

*  Will you betheonly person working on my case?
What will other people do?How will | becharged
for their work?Will | be charged for speaking to
your secretary?'Your receptionist?

» Aretherewaysthat | can assist you so asto keep
down my costs?

*  Will yousend meacopy of letters, documentsand
court papersthat you file or receive regarding my
case?

* Do you charge extra if the case gets more
complicated or we haveto go back to court?

*  Will yourequirethat | have paid everything that |
owe you before you will go to court with me or
finishmy case?

Many lawyers do this. They may also refuse to return
your original papersor copies of your file, and in some
states this may be legal. Therefore you should insist on
getting a copy of any paper filed with the court or given

or received from another party or otherwise relevant to
your case. Be sureto keep all of themin a safe place, in

case you ever need them.
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*  Theywill explainthelegd stuationtoyouandreview
all of your optionsuntil you understand them

»  They will bein court when they need to beand will
complete documents and pleadings in a timely
manner

»  Theywill beclear and openwith you about their fee
structureand exactly what they can and can’t dofor
you, andthey will put al of thisinwriting

»  They will adviseyou onacourseof action, but will
ultimately dowhat you tell themtodo

Communicationiskey. Fedl freeto discussany other
expectationsyou havewith your lawyer. If your lawyer
doesn’t know your (reasonabl €) expectations, shecan't
liveuptothem; andif you don’t know her (reasonable)
limitations, you may beanxiousor disappointed.

Remember: many lawyers maintain very hectic court
schedulesand may not returnyour phonecalsright avay.
Thisdoesn't necessarily mean that they aredacking off,
but if you didn’t know that, it would be easy to feel
ignored and get angry with your lawyer.

If your lawyer isn’t meeting your expectations
first talk tothem. Givethem an opportunity toexplain
to you what they’ ve been doing (or not doing) and
why. Ask questions. Take notes. Explain calmly what
you want to be done differently and why. Befirm, but
reasonable. Listento what they haveto say, and
establish new, clearer mutual expectations.

If you' renot satisfied withwhat you' re hearing, endthe
relationship. You hired thelawyer, and you canfirethem.
If you do decidetolet your lawyer go, make sureto ask
for adetailed, itemized bill beforeyouleave.

However, beawarethat changing lawyersinthemiddie
of acase can bevery disruptiveto the case, and may
leaveyou at ared disadvantage. You may not havefound
anew lawyer totakeover yet, or your new lawyer may
not be ableto get up to speed asquickly asisneeded. It
can aso beexpensive: unlessyou areeligiblefor free
legal services, you may haveto come up with anew
retainer and you' Il haveto pay for thetimeit takesyour
new lawyer tofigure out what’ sgoing onwith your case.
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When To Find a Lawyer

There' snoformal timelimit for youto find alavyer—
though there may beatimelimit for you to start your
case(seebelow). If you planto get alawyer, but haven't
had time before your first court appearance or court
filing deadline, filethe paperwork or go to your court
dateand explainthesituationtothejudge. Alwaysfollow
the court filing timeline and/or go to your court
dates! It'suptotheindividual judge, but often they will
give you sometimeto find alawyer before moving
forward. If they don’t, it’s still okay for you to get a
lawyer part-way into acase.

Inmost cases, thereare*” statutes of limitation,” which
mean the court will only allow you to start acasewithin
acertain number of monthsor yearsof theincident that
provokedit. Thelength of timevariesby jurisdiction
and type of case, so if you're seriously considering
bringing acase, you should check with alawyer or do
some research to find out how long you haveinyour
juridiction.

Transportation and Child Care for

Meetings and Court Dates

Mention any specia needsyou have when you set up
theinitia appointment. Somelawyersmay bewillingto
accommodateyour kidsfor abrief meeting (but don’t
assumethat their assistant will beyour babysitter). If
you are working with legal
servicesor avolunteer lawyer,
they may have additional
resources to help with
transportation and child care.
Also, if youareworking with any kind of advocate or
support organization (likeadomestic violence shelter
or hotline), let them know what’ s going on; they may
beableto help.

accessing your lawyer because of a %
languagebarrier or disability, tell themup

front about your concernsand what accommodation

you need, so that they can make arrangements in
advance.

o

Finally, if you have any concerns about
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Paying For Your Lawyer

If your income putsyou near thefedera poverty line, or
if youareamember of aparticularly vulnerable group
(e.g.disabled, elderly), youmay bedigiblefor freelegd
sarvices. Theintakeguidelinesvary widely by program,;
some can be ashigh asthree or four timesthe poverty
line, someallow youto deduct certainitemsfrom your
income, and some havenoincomeguidelinesat all if
you have some other qualifying feature. Also, insome
cases, if you areavictim of domestic violencewithout
accessto your family’sincome, youmay quaify. Soit’'s
awaysworth checking to seeif there saway to become
eligiblefor services,

2006 HHS Poverty Guidelines

Persons'in 48 Contiguous| Alaska Hawali
Family or Household | States and D.C.
1 $9,800 $12,250 $11,270
2 13,200 16,500 15,180
3 16,600 20,750 19,090
4 20,000 25,000 23,000
5 23,400 29,250 26,910
6 26,800 33,500 30,820
7 30,200 37,750 34,730
8 33,600 42,000 38,640
For each additional
person, add 3,400 4,250 3,910

Providers may be alegal services organization or a
volunteer lawyersprogram. Legd servicesarenon-profit
agencieswith astaff of lawyerswho are paid by the
agency instead of by their clients. Volunteer lawyers
programsare placeswherefor-profit lawyerscan donate
volunteer (“probono”) hours. Inether case, thequality
of legal representation isasgood asanywhere; don’t
worry that just because your lawyer isfree, heor she
isn’t any good. Oftenthereisalot of competitionfor
lega servicesjobs, and the peoplewho end up working
thereare highly qualified and very devoted to helping
people.

However, theredity isthat most peoplewill not bedigible
for freelegal services, and even whenthey are, thereis
adesperateshortageof availablelawyers. Somelawyers
may be willing to work at areduced fee or accept a
payment plan. But if you’ re not lucky enough to find
someonelikethat, you may haveto consder someother
options, like alimited representation agreement or
representing yoursalf.
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What to Bring When You Meet
With Your Lawyer

Representing Yourself

Increasingly, thecivil court system recognizesthat people
cannot afford alawyer and so it isbecoming easier to
represent yourself (oftencaled “prose” or “pro per”).
Many courtshave pro sepacketsavailabletoindividuas
through the web or at the courthouse. However,
representing yourself might not alwaysbeagood idea.
Thereare several thingsto balance when making your
decison.

Firgt, think about what' sat stakeinthe case. Thehigher
thestakes, themorelikely you' || want expert assstance.

Second, doesyour opponent havealawyer?1f so, you
may be better off finding someoneto help you too, even
if onlyina®limited representation” capacity.

Third, what kind of resourcesdo you haveavailableto
you?Althoughlawyerscan beexpensive, thereared so
coststo representing yoursdlf. You'll haveto spendtime
preparing your case and responding to your opponent,
which may meantimeaway fromwork, or payingfor a
babysitter. And an experienced lawyer may beaware
of optionsand remedieswhich may end up saving you
money intheend.

If youfee confident that you can explainyour caseand
defend your position, and if you just don’t have the
meansto hire someone, then you can try to represent
yourself. Beawarethat you will be held to the same
standardsand rulesasalawyer.

The materials contained in this tip sheet represent the
opinions of the author and should not be construed to be
those of the American Bar Association or the Commission
on Domestic Violence unless adopted pursuant to the
bylaws of the ABA. Nothing contained herein is to be
considered as the rendering of legal advice for specific
cases, and readers are responsible for obtaining such
advice from their own legal counsel. These materials and
any forms and agreements herein are intended for
educational and informational purposes only.
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Try to think about what will be at issueinyour case,
and then bring any documents, photos or recordings
that haveto dowiththeissue (and remembser, itisalways
better for your lawyer to be prepared to dea with* bad”
evidencethan not toknow aboutitat dl). If youarein
doubt whether you should bring something, then bring
it—itisbetter to bring too many thingsthan too few.
Often acdendar or date book ishel pful becauseclarity
about time, date, and location of what happened is
criticd.

Themore organized you arewhen you meet with your
lawyer, the more smoothly thingswill go. If you can
sort through papers ahead of time, it will saveyou and
your lawyer timeand money downtheline.

So, for example, if your caseisabout child support,
you might bring pay stubs, SSI or disability statements,
last year’ stax forms, bank statements, thekids medica
billsand receiptsfor extra-curricular activities, and
anything elseyou think might comeup. If your caseis
about domestic violence, you might bring notes,
voicemails, emails, photos of injury and/or property
damage, or alist of namesand addresses of witnesses,
if you havethem.

Meet the Author of This Tip Sheet

Rebecca Henry is the Senior Staff Attorney at the
Commission on Domestic Violence of the American Bar
Association, where sheisresponsiblefor developing and
implementing technical assistance programs for civil
attorneys with a domestic violence practice.

One good starting place for more information is the
American Bar Association’s" Consumer’s Guideto Legal
Help” page, at: www.findlegalhelp.org. Thissite haslinks
to lawyer referrals, directories and free legal servicesin
your state, as well as basic information about the laws
and courts, in case you are representing yourself. It will
alsolet youfind out if someoneislicensed to practicelaw

in your state, and what to do if you have a complaint.
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